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I Introduction and Procedural History
Respondent is a native and citizen of Burma. Exh. 2 at 1. Respondent was admitted to the
United States as a refugee on 2008, and adjusted his status to that of lawful permanent
resident on 2009, Exh. 2 at 3. On: 2012, Respondent was convicted of one
count of assault in the third degree with a sexual motivation enhancement, in violation of
Revised Code of Washington (RCW) §§ 9A.36.031(1)(f). Exh. 2 at 12, The Department of
Homeland Security (DHS) initiated removal proceedings by filing a Notice to Appear (NTA), on

2017, charging Respondent as removable under Section 237(2)(2)(A)(i) of the




Immigration and Nationality Act (INA) as an alien convicted of a crime involving moral
turpitude within five years after admission and for which a sentence of one year or more may be
imposed. Exh. 1.

Respondent appeared with counsel at a master calendar hearing on 2017.
Respondent admitted the factual allegations and denied the charge of removability in the NTA.
Respondent then filed a motion to terminate these proceedings. Both parties filed briefings on
the issue of removability.

I, Statement of the Law

1. Legal Framework

The court applies the categorical approach to determine whether a conviction constitutes
a predicate offense in the INA. See Mathis v. United States, 136 S.Ct. 2243 (2016); Descamps v.
United States, 133 8. Ct. 2276 (2013), Rendon v. Holder, 764 F.3d 1077 (Sth Cir. 2014), Taylor
v. United States, 495 U,S. 575 (1990); see¢ also Almanza-Arenas v. Lynch, 815 F.3d 469 (9th Cir,
2015) (en banc), Under the categorical approach, the court first identifies the elements of the
statute of conviction and the elements of the federal generic definition of the crime. Almanza-
Arenas, 815 F.3d at 475 (citing Castrijon-Garcia v. Holder, 704 F.3d 1205, 1208 (9th Cir,
2013)). Second, the court compares the elements of the statute of conviction with the federal
generic definition of the relevant crime to determine if the statute of conviction categorically fits
within the generic definition of the offense listed in the INA, Mathis, 136 S. Ct. at 2248, If the
statute of conviction has the same elements as—or defines the crime more narrowly than—the
generic offense, the conviction is a categorical match for immigration purposes. Descamps, 134

S. Ct. at 2283. If, on the other hand, the statute of conviction “sweeps more broadly than the




i

generic crime,” the respondent’s conviction may not categorically serve as a predicate
offense, /d,

In a “narrow range of cases,” the court may proceed to the modified categorical approach
if a statute that is not a categorical match to the relevant crime is nevertheless divisible. Id.
(citing Taylor, 495 U.8. at 602). A statute is divisible if it has “multiple, alternative elements,
and so effectively creates ‘several different . . . crimes.”” Id at 2285 (ciuoting Nijhawan v.
Holder, 557 U.S. 29, 41 (2009)). The Ninth Circuit has emphasized that an “element” is a
substantive component of the statute on which the jury must unanimously agree, whereas a
“means” is a fact or method of committing an offense on whicil a jury need not agree yet still
convict, See Almanza-Arenas v. Lynch, 815 F.3d at 477 (explaining that “a single element must
be part of a charged offense with which a jury necessarily found the defendant guilty™); see also
see also Mathis, 136 S. Ct. at 2248 (distinguishing between “elements,” which the prosecution
must prove beyond a reasonable doubt to sustain a conviction and “brute facts” (means), which
“need neither be found by a jury nor admitted by a defendant.”). In order to determine whether a
statute is made up of alternative elements or alternative means, the court reviews (1) the statutory
language itself, (2) authoritative state court interpretations of the statute, and (3) the respondent’s
conviction records “if state law fails to provide clear answers.” Mathis, 136 S. Ct. at 2256-57. If
a statute is divisible, the court may consider certain reliable documents in the record beyond the
statutory text to determine which elements of the statute of conviction formed the basis for the
respondent’s conviction. See id. at 2249; Descamps, 133 S, Ct. at 1083, see also Shepard v.
United States, 544 U.S. 13, 16 (2005) (holding that the sentencing court may review “the
statutory definition, charging document, written plea agreement, transcript of plea colloquy, and

any explicit factual finding by the trial judge to which the defendant assented” to determine




whether defendant necessarily admitted the elements of the generic offense).

2, Application and ‘-An'alysis

Respondent was convicted of one count of assault in the third degree, in violation of
RCW § 9A.36.031(1)(f), which provides that “[a] person is guilty of assault in the third degree if
he . . ., under circumstances not amounting to assault in the first or second degree: . . . [wlith
criminal negligence, causes bodily harm accompanied by substantial pain that extends for a
period sufficient to cause considerable suffering.” Assault in the third degree is a Class C felony,
which is punishable by up to five years in prison and/or a $10,000 fine. RCW § 9A.36,031(2).
Respondent’s assault offense was committed “with sexual motivation,” a sentencing
enhancement that allows for the imposition of an exceptional sentence. RCW § 9.94A.535(3)(f);
RCW § 9.94A.533. Acting with a “sexual motivation” in Washington means that “one of the
purposes for which the defendant committed the crime was for the purpose of his or her sexual
gratification.” RCW § 9.94A.030(48). A sexual motivation enhancem;snt must be proven beyond
a reasonable doubt. RCW § 9.94A.835(2). The imposition of a sexual motivation sentence
enhancement on a conviétion for a class C felony like third degree assault adds an additional one
year of incarceration to the standard sentence range. RCW § 9.94A.533(8)(a)(iii).

DHS accordingly charges that Respondent is removable under INA § 237(a)(2)(A)(1),
which provides that “{alny alien who (1) is convicted of a crime involving moral turpitude
committed within five years . . , after the date of admission, and (2) is convicted of a crime for
which a sentence of one year or longer may be imposed, is deportable.” INA § 237(A)(2)(a)(i);
Exh. 1. DHS bears the burden of demonstrating that Respondent is removable as charged. 8
C.F.R. § 1240.8(a). Respondent’s conviction ciearly‘r exceeds the necessary possible length of

punishment under INA § 237(2)2)}A)()(11), but the analysis of whether the conviction is a




crime involving moral turpitude under INA. § 237(a)}(2)(A)(i)XI) is less straightforward.

The term “crime involving moral turpitude” is not defined in the INA. See, e.g., Latter-
Singh v. Holder, 668 F.3d 1156, 1161 (9th Cir. 2012). The Court must consider on a case-by-
case basis whether a particular crime involves moral turpitude, Hernandez-Cruz v. Holder, 651
F.3d 1094 (9th Cir. 2011), Although the INA does not specifically define offenses constituting
ctimes involving moral turpitude, they are general crimes that are (1) vile, base, or depraved, and
(2) violate accepted moral standards. Hernandez-Gonzalez v. Holder, 778 F.3d 793, 801 (6th Cir.
2015); see also Ceron v. Holder, 747 F.3d 773, 779-80 (9th Cir. 2014) (en banc). “Assault may
or may not involve moral turpitude.” Maiter of Solon, 24 1&N Dec. 239, 241 (BIA 2007). For
example, both the Ninth Circuit and the Board of Immigration Appeals have consistently held
that simple assault cannot be a crime involving moral turpitude because it does not require the
requisite evil intent or vicious motive, Uppal v. Holder, 605 F.3d 712, 716 (9th Cir. 2010);
Matter of Solon, 24 1&N Dec. at 241. Outside the simple assault context, assault statutes are
reviewed under a totality of the circumstances approach, including a consideration of the
required level of consciousness, resulting harm to the victim, and any other aggravating factors,
As the Board of Immigration Appeals has explained:

[A] finding of moral turpitude involves an assessment of both the state of mind

and the level of harm required to complete the offense. Thus, intentional conduet

resulting in a meaningful level of harm, which must be more than mere offensive

touching, may be considered morally turpitudinous. However, as the level of

conscious behavior decreases, i.e., from intentional to reckless conduct, more

serious resulting harm is required in order to find that the crime involves moral

turpitude. Moreover, where no conscious behavior is required, there can be no

finding of moral turpitude, regardless of the resulting harm.
Matter of Solon, 24 1&N Dec. at 242; see also Ceron v. Holder, 747 F.3d 773, 782-83 (9th Cir.
2014) (quoting and discussing the BIA's reasoning from Solon); Matter of Fualaau, 21 1&N Dec.

475, 478 (BIA 1996) (“In order for an assault...to be deemed a crime involving moral




turpitude, the element of a reckless state of mind must be coupled with an offense involving the
infliction of serious bodily injury.”). When considering an assault statute with a mens rea lower
than intent, the courts focus on whether or not the statute nevertheless requires some degree of
awareness or willful action. See Matter of Medina, 15 1&N Dec. 611, 613-14 (BIA 1976)
(relying on the awareness requirement when finding that [llinois assault with a deadly weapon,
involving a mens rea of recklessness, was a crime involving moral turpitude); see glso Ceron,
747 F.3d at 784 (noting that CPC § 245(a)(1) required neither intentional conduct nor that the
“offender actually perceive the risk created by his or her actions”). ‘

The basic offense underlying Respondent’s conviction — assault in the third degree under
RCW § 9A.36.031(1)(f) — standing alone is categorically not a ctime involving moral turpitude.
Matter of Perez-Contreras, 20 1&N Dec. 615, 617-20 (BIA 1992) (holding that a conviction
under RCW § 9A.36.031(1)}(f) is not a crime involving moral turpitude because it involves
neither intentional nor reckless conduct); see also Washington Pattern Jury Instructions Criminal
(WPIC) 35.24, Assault ~ Third Degree —~ Criminal Negligence and Suffering — Elements.
Respondent, however, was convicted of assault in the third degree with sexual motivation and
not basic statutory assault in the third degree under RCW § 9A.36.031(1)(H) standin'g alone. See
Exh. 2. Thus, Respondent’s conviction involves an additional element from the generic assault in
the third degree under RCW § 9A.36.031(1)(f) previously considered by the ‘Board of
Immigration Appeals: that Respondent acted with sexual motivation, meaning with the purpose
of causing Respondent sexual gratification. See Exh. 2 at 21 (Respondent’s plea statement) (
stating that Respondent “negligently and unlawfully caused bodily harm by touching
this created substantial pain that extended for a period sufficient to cause considerable suffering

by sexual motivation™).




The parties disagree on whether Respondent’s assault in third degree conviction with the
inclusion of the sexual motivation enhancement element would categorically be a crime
involving moral turpitude. The Ninth Circuit discussed the effect a sentencing enhancement can
have on the underlying conviction in Hernandez-Gonzalez v. Holder, 778 F.3d 793 (%th Cir.
2015). There, the court held that a conviction for possession of a billy club, in violation of
California Penal Code (CPC) § 12020(a), together with a sentence enhancement under CPC §
186.22(b)(1),-which provided that the defendant’s felony was committed for the benefit of and
with the specific intent to assist a criminal street gang, was not a conviction for a crime involving
moral turpitude. Id. at 796, The court first noted that the underlying statute of conviction —
unlawful possession of a w;:apon — is not a crime involving moral turpitude. e, at 801. Then, the
court explained that the sentencing enhancement did not categorically involve only conduct that
constitutes a crime involving moral turpitude because it did not require “an intent to injure,
actual injury, or a protected class of victims” and it could apply to “run-of-the-mill criminal
conduct.” Id at 802, The court reasoned that “[t]he gang enhancement does not provide a
sufficient ‘evil intent' to transform an otherwise non-turpitudinous crime into one involving
moral turpitude.” /d. at 804,

This court finds thatlthe sexual motivation enhancement is similarly insufficient to
transform an otherwise non-morally turpitudinous assault into a crime involving moral turpitude.
First, the court finds that the sexual motivation enhancement does not elevate the mens rea
necessary for Respondent’s assault conviction to include conduct that would constitute a crime
involving moral turpitude. In order to prove the sexual motivation enhancement, Washington law
requires the state to present “evidence of identifiable conduct by the defendant while committing

the offense [that] proves beyond a reasonable doubt that the offense was committed for the




purpose of sexual gratification.” State v. Thompson, 290 P.3d 996, 1018 (Wash. Ct. App. 2012)
(quoting State v. Halstien, 857 P.2d 270, 277 (Wash. 1993) (en banc) (discussing a parallel
juvenile offense sexual motivation provision)). However, the purposeful act that demonstrates a
sexuval motivation does not have o be the same conduct that constitutes the underlying offense.
In other words, a defendant can engage in purposeful conduct that is undertaken for the purpose
of his or her sexual gratification and, in the midst of that purposeful act, commit an act of
negligence that leads to a conviction like Respondent’s assault in the third degre‘e offense; the
assault can be tangential to the sexual motivation in order to sustain a conviction under the
statute. The Washington court of appeals discussed a similar set of circumstances in State v.
Hudnall, 108 Wash. App. 1052, 2001 WL 1301398 (Wash. Ct. App. 2001) (unpublished). There,
the defendant was also convicted of assault in the third degree with sexual motivation, and the
court of appeals explained that her conduct was sufficient to show both that she acted “for sexual
gratification and with sexual motivation” and that she .acted with criminal negligence, /d. at *7.
Second, acting for the purpose of one’s own sexual gratification (i.e., acting with a sexual
motivation) is not itself categorically morally turpitudinous conduct. The Ninth Circuit
previously likened the offense of indecent exposure under CPC § 3145 for the sexual
gratification of either oneself or of the viewer to the offense of annoying a child. Nunez v.
Holder, 594 F.3d 1124, 1135 (9th Cir. 2010). The court explained that the offense was not
categorically a crime involving moral turpitude because it could be “committed without any
intention of harming anyone, . . . need not result in actual harm, and . . . does not necessarily
involve a protected class of victim.” /4 The same is true under the Washington sexual
motivation provision. All that is required ig that one act for the purpose of one’s own sexual

gratification, which does not necessarily require an intent to injure, actual injury, or a protected




class of victim. See e.g., Halstien, 857 P.2d at 272-74 (finding that a juvenile committed burglary
with a sexual motivation).

Thus, the court finds that the sexual motivation sentencing enhancement does not elevate
Respondent’s conviction for assault in the third degree in violation of RCW § 9A.36.031(1)(f)
from a categorically non-morally turpitudinous crime into a categorical crime involving moral
turpitude, Accordingly, the court finds that DHS has not met its burden to show by clear and
convincing evidence that Respondent’s conviction constitutes a crime involving moral turpitude
under INA § 237(a)(2)(A)(i).

III.  Orders
It is ORDERED that the charge of removability under INA § 237(a)(2)(A)(i) is not sustained.

It is FURTHER ORDERED that Respondent’s Motion to Terminate is granted.
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